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Executive Summary 

This paper was prepared for Rabbi Nina Cardin at the Maryland Campaign for Environmental 

Human Rights to assist with their campaign to add an environmental rights amendment to the 

Maryland State constitution. Primarily, the paper will attempt to discern what the impact of the 

proposed Environmental Human Rights Amendment (EHRA) might be on various Maryland 

environmental issues. It will do this by exploring instances in which constitutional amendments 

in other states have affected environmental outcomes. Secondarily, the paper will demonstrate 

why environmental rights must be secured through a constitutional amendment and not a bill or 

resolution. This will be done by examining similar existing unsuccessful environmental policy in 

Maryland and by analyzing two case studies which demonstrate that only a state-level 

constitutional amendment can successfully secure the right to a healthy environment.  

The paper demonstrates that the Environmental Human Rights Amendment (EHRA) would 

provide Marylanders with stronger ammunition to fight for the environment. The EHRA would 

also impose a trustee duty on the state, which would hold state agencies to a higher public health 

and environmental protection standard. Finally, the EHRA would give the state greater autonomy 

from outside economic interests. We analyze these situations to answer why adoption of an 

EHRA is desirable.  
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I. Introduction to Maryland Environmental Framework 

We live in turbulent times when sharp partisan divisions and unpredictable political winds can 

produce drastic changes to public policy. In our current world, it often feels like facts do not 

matter and that short-term economic interests prevail over the long-term well-being of the public. 

To ensure that the Maryland environment is not jeopardized in the future by short-term political 

turbulence there is a need to enshrine environmental human rights in a state constitutional 

amendment. 

Maryland is a relatively progressive state that supports environmentally forward efforts to protect 

natural resources. The EHRA would hold Maryland to a higher standard than the current federal 

government. The adoption of the EHRA will inscribe environmental human rights into the state 

constitution, further protecting those rights despite unsteady federal political changes and 

rulings. The Environmental Human Rights Amendment would solidify the principle that the state 

must protect and enhance public and environmental health. If the EHRA is interpreted like any 

other amendment, it could give new measures for standing. The broad reaching scope of 

interpreting environmental human rights would allow citizens of Maryland to sue if such rights 

are violated. After analyzing the possible impacts of the EHRA, we anticipate that Maryland will 

be better prepared to combat climate issues and protect environmental rights. The EHRA 

amendment defines rights that need to be protected and lays out the framework to prioritize 

environmental and public health wellbeing. 

II.  What is the Environmental Human Rights Amendment? 

The Maryland Environmental Human Rights Amendment (EHRA) states that: 1 

“Each person has a fundamental and inalienable right to a healthful environment, 

including clean air, water and land, a stable climate, and to the preservation, protection, 

and enhancement of the ecological, scenic, and historic values of the environment.” 

 
1 As provided by Rabbi Nina Cardin November 2020 
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“The State has a duty as trustee to protect, preserve and enhance the air, land, 

water, living and historic resources for the benefit of all the people of this State                  

including future generations.”  

The proposed amendment aims to promote and secure the health of the state’s natural resources 

for all current and future residents, and to prevent backsliding by giving citizens greater legal 

protections and by providing the state with greater authority to protect its residents from outside 

interests. The amendment is self-executing, though it is without an independent cause of action. 

This means that citizens could bring lawsuits when their fundamental right to a healthful 

environment has been violated, but that citizens must comply with state procedural requirements 

for such actions. The Maryland Administrative Procedure Act can be used to challenge final 

agency actions like issuing rules or permits. U.S. Code Section 1983 is another route, which 

allows citizens to bring suits against the government when their fundamental rights are violated.2  

 

III. Why Should the Right to a Healthy Environment be Secured Through a 

Constitutional Amendment Instead of a Bill or Other Legislation?  

i. Lessons from Lake Erie’s Bill of Rights  

Securing the right to a healthful environment cannot be sufficiently achieved through local 

action. In 2019, the citizens of Toledo voted on a ballot measure to give Lake Erie legal 

personhood. The measure gave the lake the right to “exist, flourish, and naturally evolve” and 

became an action for citizens to sue those who were threatening the lake’s rights.3 The measure 

passed with 61% of voters in support.4 Several months later, the Ohio State Chamber of 

Commerce slipped in an appropriations rider which invalidated the local statue. In February 

2020, the lake’s rights were declared unconstitutional by an Ohio court.5  

We can learn two lessons from this situation. First, local action is easily overridden and 

susceptible to backsliding. Local ordinances are not sufficient to protect environmental rights. 

 
2 42 U.S.C. § 1983. 
3 Jason Daley, Toledo, Ohio, Just Granted Lake Erie the Same Legal Rights as People, Smithsonian Magazine (Mar. 

1, 2019), https://www.smithsonianmag.com/smart-news/toledo-ohio-just-granted-lake-erie-same-legal-rights-

people-180971603/  
4 Id. 
5 Drewes Farms P'ship v. City of Toledo, 441 F. Supp. 3d 551 (N.D. Ohio 2020) 

https://www.smithsonianmag.com/smart-news/toledo-ohio-just-granted-lake-erie-same-legal-rights-people-180971603/
https://www.smithsonianmag.com/smart-news/toledo-ohio-just-granted-lake-erie-same-legal-rights-people-180971603/
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Second, municipalities do not have the constitutional power to make laws regarding how other 

states might govern themselves. The lake’s rights could have given citizens the ability to sue any 

group which was threatening the lake’s rights, including other states and foreign governments. In 

the decision by Judge Zouhary, he found that the lake was entirely outside of the jurisdiction of 

Toledo and was a major reason for invalidating the statue.6 States, on the other hand, do have the 

power to protect their natural resources and citizens, as well as the power to sue other states for 

jeopardizing the health of their residents.7 A state-level EHRA is critical to prevent backsliding 

and ensure that its existence will hold up in court.  

ii. Lessons from Robinson Township v. the Commonwealth of Pennsylvania  

When the state has a trustee duty to protect and enhance natural resources that is codified in the 

state constitution, the legislature cannot override this duty with legislation nor can it impose 

legislation that conflicts with the state’s ability to perform its duty. In Robinson Township. v. 

Commonwealth of Pennsylvania, townships across the state used the state’s Enviromental Rights 

Amendment (ERA) to strike down outrageous additions to the Pennsylvania Oil and Natural Gas 

law.8 The state’s ERA gives each person the right to clean air and pure water and imposes a duty 

on the state to conserve and maintain the state’s natural resources for current and future 

generations.9 Several egregious new laws prevented the ability of the municipalities to act in 

accordance with their trustee duty. For example, a provision that was struck down prevented 

municipalities from imposing local gas and oil environmental and public health regulations.10 

The Township case is discussed in further detail in Section IV part xi, “The EHRA as a Tool to 

Fight Expansion of Fossil Fuel Projects.” 

In this case, the state attempted to argue that because the General Assembly passed this law, it 

had overridden the duty of the municipalities to act in accordance with the state constitution.11 

The court found that the General Assembly does not have the power to absolve municipalities of 

 
6 Drewes Farms P'ship v. City of Toledo, 441 F. Supp. 3d 551 (N.D. Ohio 2020)  
7 Georgia v. Tennessee Copper Co., 206 U.S. 230 (1907) 
8 Robinson Township. v. Commonwealth of Pennsylvania, 83 A.3d 901 (Pa. 2013) 
9 P.a. Const. art. 1 § 27 
10 Robinson Township. v. Commonwealth of Pennsylvania, 83 A.3d 901 (Pa. 2013) 
11 Id. 
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their constitutional mandate.12 Because the trustee duty was codified in the state constitution, the 

court found in favor of the townships. If PA’s right to a healthy environment had been contained 

in a bill or resolution, the state’s argument may have held, and the portions of the law 

indiscriminately permitting fracking could have remained. Additionally, municipalities could 

have been absolved of their duty to protect air and water resources. Environmental rights must be 

included in the state constitution so that the provided protections cannot be overridden and to 

ensure that all levels of the state adhere to the mandate. 

iii. Lessons from the Maryland Environmental Policy Act  

Environmental rights should be secured in a state bill of rights and not just inside another item of 

state legislation. See the following sections from the Maryland Environmental Policy Act 

(MEPA):13  

Section c: “(c) All State agencies must conduct their affairs with an awareness that they 

are stewards of the air, land, water, living and historic resources, and that they have an 

obligation to protect the environment for the use and enjoyment of this and all future 

generations.” 

Section d: “(d) Each person has a fundamental and inalienable right to a healthful 

environment, and each person has a responsibility to contribute to the protection, 

preservation, and enhancement of the environment.” 

Section K: “(k) The policies, rules, regulations, and public laws of the State shall be 

interpreted and administered in accordance with the policies set forth in this subtitle.” 

Despite this grand language, MEPA is a law that primarily involves the environmental oversight 

of projects which obtain funding from the state legislature. This rarely occurs, and as such 

MEPA has been largely ignored and forgotten. The sections which give each person a 

fundamental right to a healthful environment and impose a duty on the state to act in accordance 

with that right, have also been ignored. Slipping environmental rights into another act of 

 
12 Id. 
13 Maryland Environmental Policy Act, Md. Code Ann., Nat. Res. § 1-302  
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legislation is not strong enough to protect citizen’s rights or compel state agencies to comply 

because the protections in MEPA can be overridden by another piece of legislation.  

The protections that the EHRA would provide are not out-of-reach for the state of Maryland 

because these protections already exist within MEPA. The fundamental and inalienable right to a 

healthful environment needs to be embodied in our state constitution so it will not be ignored, 

forgotten, or overridden by future administrations or legislation. The incorporation of 

environmental rights into the state constitution will ensure that those rights are durable and 

enforceable. 

IV. What Could be the Impact of the Environmental Human Rights Amendment on 

Environmental Issues in Maryland?  

iv. The EHRA could give the State of Maryland a Stronger Defense for Decisions to 

Protect the Environment that May Displease Other States 

The EHRA amendment imposes a duty on the state to act in accordance with the citizens’ right 

to a healthful environment. This right could be imperative in protecting the state from a lawsuit. 

In 2019, the Maryland Board of Public Works denied an easement for a gas pipeline that would 

have gone through the Potomac River.14 The gas company, Columbia Gas Transmission filed a 

lawsuit in United States district court. The Federal Energy Regulatory Commission had granted 

Columbia Gas a certificate of public convenience and necessity.15 This certificate ordinarily 

gives the owner the power to acquire private land (right of eminent domain). The State of 

Maryland owned a small tract of land where the certificate had been issued. Columbia argued 

that the federal court should grant an easement, and allow the construction along the land owned 

by Maryland.16 In the state’s motion to dismiss, Maryland argued that Columbia Gas is a 

Delaware Company, and a private citizen.17 Under the Eleventh Amendment to the United States 

 
14 Luke Broadwater, Gas company sues Maryland seeking to resurrect pipeline through Western Maryland, 

Baltimore Sun (May 17, 2019, 5:20 PM), https://www.baltimoresun.com/politics/bs-md-potomac-pipeline-suit-

20190517-story.html  
15 Doug Donovan, Maryland seeks dismissal of federal lawsuit by company blocked from building natural gas 

pipeline, Baltimore Sun (June 18, 2019 AT 5:15 PM), https://www.baltimoresun.com/politics/bs-md-fracking-

pipeline-20190618-story.html  
16 Id.  
17 Def.’s Mem. in Supp. of Mot. to Dismiss, Columbia Gas Transmission LLC v. Maryland, filed June 16, 2020 

https://www.marylandattorneygeneral.gov/News%20Documents/061819_Motion_to_Dismiss.pdf 

https://www.baltimoresun.com/politics/bs-md-potomac-pipeline-suit-20190517-story.html
https://www.baltimoresun.com/politics/bs-md-potomac-pipeline-suit-20190517-story.html
https://www.baltimoresun.com/politics/bs-md-fracking-pipeline-20190618-story.html
https://www.baltimoresun.com/politics/bs-md-fracking-pipeline-20190618-story.html
https://www.marylandattorneygeneral.gov/News%20Documents/061819_Motion_to_Dismiss.pdf
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Constitution, private citizens’ suits against a state cannot be heard in federal court.18 The court 

granted the state’s motion.19 In this instance, Maryland was protected from the lawsuit because 

Columbia Gas is a “private citizen”. However, Maryland will need different legal reasoning to 

protect itself against a similar suit by the federal government or other state governments, where 

the case would be heard in federal court.    

There is a case awaiting review in the Supreme Court which asks these questions. In Montana 

and Wyoming v. Washington, No. 22O152, the state of Washington denied a permit for a coal 

exporting terminal to be built on its shores.20 Montana and Wyoming would have supplied the 

coal that would have been exported there.21 Washington asserts that this case is a simple issue of 

state permit denial, and there is no reason for the Supreme Court to deliberate on the case.22 

Wyoming and Montana assert that denying the permit discriminated against their coal-producing 

economies and violated the Commerce Clause of the United States Constitution.23 Maryland may 

find itself in a similar lawsuit. With natural-gas-generating Pennsylvania to the North, and coal-

endowed West Virginia to the West, if Maryland denies permits involving exporting either of 

these fossil fuels, it may have a lawsuit on its hands. When analyzing Commerce Clause disputes 

the Supreme Court weighs the interests of the defending state against the alleged discrimination. 

Because the EHRA imposes a constitutional duty on the state to protect the environment, it could 

provide further ammunition to support why Maryland should be allowed to deny such permits 

when the federal courts analyze the interests of the state interests in performing dormant 

Commerce Clause analysis. 

Beyond protecting Maryland from the economic interests of neighboring states, the EHRA 

would give Marylanders a right that doesn’t exist on the federal level. This state-level right could 

 
18 Id. 
19 Federal Court Blocks Construction of Natural Gas Pipeline in Western Maryland, (2019), 

https://www.marylandattorneygeneral.gov/press/2019/082119.pdf  
 
20 Pls.’ Reply in Supp. of Mot. for Leave to File Bill of Compl., filed June 22, 2020, Docket No. 22O152  
https://www.supremecourt.gov/DocketPDF/22/22O152/146116/20200623143608348_220152%20OA%20REPLY

%20PDFA_format%20correction.pdf  
21 Id.  
22 Def.’s Brief in Opp. To Mot. For Leave to File Bill of Compl., filed June 8, 2020 (No. 22O152), 

https://www.supremecourt.gov/DocketPDF/22/22O152/145141/20200608144334024_22O152_WashingtonBIO.pdf 
23 Id. 

https://www.marylandattorneygeneral.gov/press/2019/082119.pdf
https://www.supremecourt.gov/DocketPDF/22/22O152/146116/20200623143608348_220152%20OA%20REPLY%20PDFA_format%20correction.pdf
https://www.supremecourt.gov/DocketPDF/22/22O152/146116/20200623143608348_220152%20OA%20REPLY%20PDFA_format%20correction.pdf
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give sturdy ground to state-level environmental and public health laws and keep the federal 

government out of making judgments on those laws. State constitutions have also been used as 

legal means to protect a state’s autonomy from the federal government. In Rucho v. Common 

Cause the Supreme Court found that federal courts do not have the power to review claims of 

partisan gerrymandering.24 The court determined claims about gerrymandering with partisan 

intentions were a political question, and inherently out of the jurisdiction of the federal courts.25 

However partisan gerrymandering claims can be reviewed by Pennsylvania courts because 

Section 5 in the Pennsylvania’s Constitution’s Declaration of Rights provides the following 

protection to its citizens “Elections shall be free and equal; and no power, civil or military, shall 

at any time interfere to prevent the free exercise of the right of suffrage.”26 This clause is referred 

to as the Free and Equal Elections clause, and it does not have a federal constitutional 

counterpart. Pennsylvania’s state constitutional protection of free and equal elections allowed the 

Pennsylvania Supreme Court to rule on the constitutionally of a politically gerrymandered map. 

In 2018, in League of Women Voters of Pennsylvania v. Commonwealth of Pennsylvania the 

state supreme court found that the 2011 U.S. congressional districting map violated section 5 of 

the state constitution and ordered the General Assembly to draw up a new map and submit it to 

approval by the governor.27 Pennsylvania's state constitution gives the state courts a power that 

federal courts do not have. The EHRA would give Maryland the ability to enforce a right that the 

federal constitution does not recognize and give state courts sturdy ground to make rulings that 

protect human rights and public health.   

The EHRA could give Maryland’s state government more autonomy to make decisions that 

prioritize the health of Marylanders above the economic interests of neighboring states. The 

amendment could also give the state sturdy ground for policy which protects the health of 

citizens.  

 

 

 
24 Rucho v. Common Cause, 139 S. Ct. 2484 (2019) 
25 Id. 
26 Pa. Const. Art. 1, § 5 
27 League of Women Voters v. Commonwealth, 645 Pa. 576 (Pa. 2018) 
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v.  Offshore Wind and Renewable Energy Infrastructure 

Offshore wind allows Maryland, a coastal state, to expand renewable energy production, usage 

and infrastructure. While there are initiatives in the state to install turbines and provide energy in 

these ways, there is much pushback from citizens and local officials. 

US Wind holds the lease for a large offshore wind project 17 miles from Ocean City.28 

Significant investments of approximately $1.5 billion help conclude that this Maryland project is 

one of the largest offshore wind farm projects in the United States.29 This project, along with the 

investment into renewable wind energy, will help meet Maryland’s offshore wind renewable 

energy goals, providing enough power for more than 76,000 Maryland homes.30 The EHRA 

would help ensure that wind farm development is conducted in an environmentally sustainable 

manner.   

In 2012, the Bureau of Ocean Energy Management conducted an Environmental Assessment 

(EA) and found no significant environmental impact for commercial wind lease issuance and site 

assessment activities on the Atlantic OCS offshore New Jersey, Delaware, Maryland, and 

Virginia.31 With the EHRA, states could take environmental responsibility, and by taking 

responsibility and supporting wind farms, both environmental health and economic stability may 

increase. There is federal support from the Environmental Policy Act, authorizing the Bureau of 

Ocean Management to issue leases, easements, and rights of way to allow for renewable energy 

development on the Outer Continental Shelf.32 

vi. Beltway Expansion 

While beltway and highway expansion projects aim to provide commuters efficiency, there is 

significant possible harm to the environment. The EHRA could help ensure that community 

concerns over such projects' environmental impact would be heard before it is too late. The 

 
28 US Wind Inc., Maryland Offshore Wind Project, (2018), http://www.uswindinc.com/maryland-offshore-wind-

project/. 
29 Id. 
30 Id. 
31 Bureau of Ocean Energy Management, Maryland Activities, (2018), https://www.boem.gov/renewable-

energy/state-activities/maryland-activities. 
32 Bureau of Ocean Energy Management, Regulatory Framework and Guidelines, (2018), 

https://www.boem.gov/renewable-energy/regulatory-framework-and-guidelines. 
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Maryland Board of Public Works ruled in favor of Governor Hogan's plan to expand parts of I-

270 and the Capital Beltway.33 This decision was voted on and without full consideration of the  

environmental impacts. While there was initially much disagreement between rule-makers 

Governor Hogan and State Comptroller Peter Franchot, both ultimately supported the expansion. 

State Treasurer Nancy Kopp did not.   

Citizens Against Beltway Expansion (CABE) is a coalition of civic associations, taxpayers, and 

other organizations demanding better, affordable commuter options for suburban Maryland. 

Maryland Sierra Club is also taking a stand with CABE and currently claim, "The expansion 

would harm human health and the environment, destroy homes and parkland, and reduce 

property values" and "the joint Clean Water Act § 404 permit application for the expansion 

should be denied because it fails to meet Clean Water Act requirements and is not in the public 

interest."34 They argue that the Capital Beltway expansion project draft environmental impact 

statement (DEIS) fails to take a hard look at the project's human health and environmental 

impacts. Agencies should not move forward with a build alternative in the NEPA process but 

should work to identify a solution that will provide real congestion relief.35 The EHRA would 

enable legal groups to obtain judicial review of their claims before agencies and local 

government go forward with expansion projects. 

The federal government is currently dictating much of how the beltway expansion project is 

developed and executed. Under federal jurisdiction, an EIS is used to make environmental 

decisions regarding the project. With the adoption of the EHRA, the Maryland Department of 

Transportation would be required to follow Maryland law under NEPA and would have to 

comply with the EHRA. NEPA is a process that the state must follow when planning 

development projects, and despite following all the steps involved with NEPA, there is potential 

to disregard environmental impact. With the adoption of the EHRA, it could be more 

straightforward to hold the state government accountable, giving developers another step to be in 

 
33 M. Barthel, Beltway Expansion Plan Gets Green Light from Maryland Public Works Board, (2020), 

https://wamu.org/story/20/01/08/beltway-expansion-plan-gets-green-light-from-maryland-public-works-board/. 
34 L. Choplin, J. Mar, J. Dinne, and S. Hurt, Comments on the Beltway Expansion Project DEIS and JPA, (2020). 

 
35 Id. 
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accordance. The federal government currently excludes climate impact from decision making. 

Moreover, the EHRA would make climate a point of interest, further evaluating projects, and 

considering climate impact. The EHRA would also give a broader stance for standing 

requirements, allowing citizens to sue on behalf of environmental rights violations. 

vii. Protection of the Chesapeake Bay 

i) EPA TMDL Enforcement Lawsuit 

The Chesapeake Bay is the largest estuary in the United States. The Bay’s aesthetic beauty, 

wildlife, and recreational activities like swimming, fishing, boating, and kayaking bring tourists 

and researchers to Maryland. The Bay’s drainage basin spans all of the District of Columbia and 

six states, Maryland, Delaware, Virginia, West Virginia, New York, and Delaware. As the Bay 

spans multiple states, it is waters of the United States, and is subject to the Clean Water Act 

(CWA). The CWA requires that all discharges of point-source pollutants into waters of the 

United States require a permit. States in the Bay region determined that the water quality of the 

Bay was “impaired” in the late 1990s, because the levels of nitrogen, phosphorus, and sediment 

regularly exceeded water quality standards. When waters are regularly “impaired” a TMDL is 

supposed to be prepared by the EPA. In 2009, President Obama signed Executive Order 13508 

which declared the Bay a national treasure and forced EPA to move forward in creating a Total 

Maximum Daily Load (TMDL).36  

In January 2020, Governor Larry Hogan directed the state’s attorney general to sue the United 

States Environmental Protection Agency (EPA) for failing to enforce the Chesapeake Bay’s 

Total Maximum Daily Load (TMDL) against the state of Pennsylvania.37 38 Pennsylvania’s 

proposed Water Implementation Plan is not in compliance with the TMDL goals for 2025, and 

the EPA has made little to no effort to get the state to comply. 39 

Pennsylvania currently has an environmental rights provision in its state constitution.  Maryland 

does not. The EHRA would help bolster Maryland’s case because it imposes a duty on the state 

 
36 Exec. Order No. 13508, 74 Fed. Reg. 23099 (May 15, 2009) 
37 Letter from Larry Hogan to Brian Frosh (Jan 8. 2020) https://governor.maryland.gov/wp-

content/uploads/2020/01/Letter-to-Attorney-General-Frosh1.pdf  
38 Pl.’s Complaint, State of Maryland et al v. Wheeler et al., (No. 091020) 
39 Id. 

https://governor.maryland.gov/wp-content/uploads/2020/01/Letter-to-Attorney-General-Frosh1.pdf
https://governor.maryland.gov/wp-content/uploads/2020/01/Letter-to-Attorney-General-Frosh1.pdf
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to protect Marylanders’ fundamental right to a healthy environment and to protect the state’s 

water and ecological resources.  If the TMDL is not enforced, Maryland will suffer ecological 

damages from algae bloom and higher sediment loads that include degraded bay health, depleted 

bay oxygen, “dead zones”, and damage to spanning and feeding habitats for blue crabs, bass, and 

other aquatic species.40 These harms would infringe on Marylanders’ fundamental right to a 

healthful environment, most directly via damage to water and ecological resources. With the 

EHRA, Maryland could make claims that the EPA’s actions are interfering with the state’s 

constitutional duties, as well as concretely connect ecological harms with harms to Marylanders. 

The EHRA could greatly strengthen Maryland’s case against the EPA.  

ii) Conowingo Dam  

The Conowingo Dam is an example of a water system in Maryland that has caused substantial 

environmental problems. On October 29, 2019, MDE and Exelon announced a settlement 

agreement that fails to fully protect Maryland's waterways, requiring the state to waive its 401 

authority from the Clean Air Act,  neglecting to mention any details on how the agreement will 

protect water quality.41 Those with the most insight into Maryland's waterways, like surrounding 

affected communities, Waterkeepers Chesapeake and Lower Susquehanna Riverkeeper, were not 

involved in this decision.42 Waterkeepers Chesapeake mentions, "As it is now, virtually all of the 

substantive portions of the settlement will not be incorporated into the 50-year federal license 

agreement – which means there is no public input, scrutiny and, more importantly, no ability to 

enforce these provisions."43 In addition, the settlement provides grossly insufficient funds to deal 

with the risks that Conowingo operations pose to the Susquehanna River and the Chesapeake 

Bay — primarily from the next large storm that will scour the millions of tons of sediment, 

nutrients, and debris currently trapped behind the Dam.  

The EHRA would require that the fundamental right to a healthy environment be taken into 

account when agreements are made to protect the Conowingo Dam's water quality and health. 

The protection of the Chesapeake Bay is heavily reliant on the protection of waterways leading 

into the bay, as the Conowingo Dam's connection. 

viii. Protection of Groundwater  

 
40 Id. 
41 Waterkeepers Chesapeake, Conowingo Dam, (2020), https://waterkeeperschesapeake.org/projects/conowingo-

dam/. 
42 Id. 
43 Id. 
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Aquifers contain groundwater, and Maryland relies almost solely on the fresh drinking water 

residing in the Coastal Plain's groundwater reserve. The Maryland Geological Survey has found 

that there may be extreme constraints on groundwater supply in Maryland due to continuous low 

water quality and aquifers' exploitative usage.44 The thorough assessment of the cumulative 

impacts of well pumping from aquifers is an essential part of effective resource planning. With 

the EHRA, there is potential for assessing water quality and impact on aquifers to become more 

consistent, for the state will need to strive to protect water resources for future generations. 

Maryland is currently facing low water quality around the state and relies heavily on dated long-

term water quality monitoring techniques. 

Additionally, water-level and water-quality monitoring are essential to evaluate the impacts 

activities have on Maryland's aquifers. With a depleted or polluted aquifer, there is no freshwater 

for future generations.  The EHRA would provide legal grounds to protect the reserves and 

aquifers, per the Management and Protection of the State's Water Resources ("Wolman" report) 

recommendations. The protection of the state's freshwater reserves is part of protecting citizens' 

right to a healthful environment. 

 

ix.  Air Quality 

On November 4th 2020, the Baltimore’s Board of Spending approved extending the city’s 

contract with the Wheelabrator Incinerator another ten years.45 The Wheelabrator Incinerator is 

the city’s largest source of air pollutants and produces a host of damaging and toxic byproducts 

like carbon dioxide, methane, nitrous oxides, sulfur dioxides, lead, particulate matter, and 

mercury.46 The City has tried many approaches to try and reduce the pollution coming from the 

incinerator, most notably by passing the Baltimore Clean Air Act in 2019.47 The act might have 

 
44 Maryland Geological Survey, Is Maryland’s Groundwater in Jeopardy?, (2020), 

http://www.mgs.md.gov/groundwater/gw-status.html 
45 Alison Knezevich and Christine Condon, Baltimore extends trash incinerator contract despite protests, Baltimore 

Sun (Nov. 5, 2020), https://www.baltimoresun.com/politics/bs-md-ci-bresco-contract-20201104-

z5rqrc6qmbgg7jloa565p2fo2y-story.html  
46 Health Impacts of Waste Incineration, CCAN Action Fund, https://ccanactionfund.org/media/Health-Impacts-of-

Incineration-Factsheet.pdf  
47 Scott Dance, Federal court rules Baltimore air pollution limits invalid, upholding trash incinerator’s criticism of 

‘flawed’ law, Baltimore Sun (May 27, 2020). https://www.baltimoresun.com/news/environment/bs-md-clean-air-

act-ruling-20200327-qjqvgegdrzbqdoecrca4a4jjka-story.html  

https://www.baltimoresun.com/politics/bs-md-ci-bresco-contract-20201104-z5rqrc6qmbgg7jloa565p2fo2y-story.html
https://www.baltimoresun.com/politics/bs-md-ci-bresco-contract-20201104-z5rqrc6qmbgg7jloa565p2fo2y-story.html
https://ccanactionfund.org/media/Health-Impacts-of-Incineration-Factsheet.pdf
https://ccanactionfund.org/media/Health-Impacts-of-Incineration-Factsheet.pdf
https://www.baltimoresun.com/news/environment/bs-md-clean-air-act-ruling-20200327-qjqvgegdrzbqdoecrca4a4jjka-story.html
https://www.baltimoresun.com/news/environment/bs-md-clean-air-act-ruling-20200327-qjqvgegdrzbqdoecrca4a4jjka-story.html
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forced the closure of the incinerator, as well as the Curtis Bay Medical Waste Services facility 

which incinerates medical waste from the United States and Canada. The act would have 

required real-time monitoring of pollutant output and contained the strictest standard in the 

United States for sulfur dioxides, sulfur dioxins, nitrous oxides, and mercury.48  Wheelabrator 

would have had to roughly reduce its nitrogen oxide emissions by 80%, sulfur dioxide by 30%, 

sulfur dioxins by 92%, and mercury by 70%. It also imposed strict criminal penalties for 

violations of the act.  

In a controversial decision in March 2020, a federal court ruled that the Baltimore legislation was 

preempted by the Clean Air Act (CAA) and the state’s CAA permitting system. 49 In some areas, 

the Baltimore Clean Air Act prohibited, or criminalized conduct allowed under the state’s permit 

and it required the monitoring of pollutions not included in the Clean Air Act. 50 However, 

except for regulation of motor vehicles, the federal Clean Air Act does not prohibit states from 

adopting more stringent regulations than the federally required minimum.  States, however, can 

prohibit cities from doing so, and in the controversial decision the court interpreted the state 

permit as not authorizing such municipal legislation. 

The EHRA would give Maryland residents the fundamental right to a clean and healthful 

environment and would direct state agencies to act with this in mind. The EHRA could help 

provide legal support for air quality legislation when it is required to protect the environment at 

the local level. The EHRA might also help inform the exercise of discretion in the permitting 

process, which is integral to any new facilities that effect air quality. This is explored in the next 

section. 

x. Waste Issues 

In addition to presenting new opportunities for public input, the EHRA will place a duty on state 

agencies to make decisions with its trustee responsibility in mind. Maryland will have to 

consider its constitutional duty to protect and enhance Maryland’s natural resources as well as to 

 
48 Waste360 staff, Wheelabrator Baltimore, NWRA and Others File Suit Against City of Baltimore, Waste360 (May 

01, 2019), https://www.waste360.com/legal/wheelabrator-baltimore-nwra-and-others-file-suit-against-city-baltimore  
49 Wheelabrator v. Baltimore, filed March 27, 2020 (No. GLR-19-1264), 

https://www.bdlaw.com/content/uploads/2020/03/Wheelabrator-v-Baltimore-opinion.pdf  
50 Id.  

https://www.waste360.com/legal/wheelabrator-baltimore-nwra-and-others-file-suit-against-city-baltimore
https://www.bdlaw.com/content/uploads/2020/03/Wheelabrator-v-Baltimore-opinion.pdf
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protect the fundamental rights of citizens to a healthful environment. In Save Ourselves, Inc. v. 

Louisiana Environmental Control Com. the Louisiana Supreme court heard a case seeking 

review of a choice to permit a hazardous waste facility where the plaintiffs claimed that the 

state’s Natural Resources Department did not act in accordance with its constitutional duties.51 

The proposed facility had been permitted to allow for the construction of a landfill pit above 

three aquifers close to the Mississippi River. Article IX §1 of Louisiana's Constitution recognizes 

that the state is a trustee of water and air resources and has the responsibility to replenish and 

protect the resources consistent with the welfare of the people.52 Ultimately, the court found that 

it could not determine if the agency had fulfilled its constitutional duties, given the available 

information. The agency had not provided reasoning for its choices, and the witnesses on behalf 

of the waste company did not make statements about environmental protection or concerns.  

This case demonstrates that ERAs could be used as an additional check on agency actions, like 

approval permits. Permitting projects is the gateway to the approval of projects like incinerators, 

hazardous waste facilities, and power plants that have considerable impacts on human health and 

the environment. In addition to approval, smaller permits provide important safeguards to 

account for pollution and protect human health, like permits to discharge into surface or ground 

water, or to operate a facility which produces air pollutants like volatile organic compounds and 

particulate matter. 

 

 

xi. Maryland Wetland Conservation 

Maryland possesses roughly 600,000 acres of wetlands and 1.6 million acres of deep-water 

habitats, excluding marine waters and smaller rivers and streams. Roughly 9.5 percent of the 

state's land surface is represented by wetlands.53 Wetlands are crucial water systems and are 

defined by the EPA as "areas where water covers the soil or is present either at or near the 

surface of the soil all year or for varying periods during the year, including during the growing 

 
51 Save Ourselves, Inc. v. Louisiana Environmental Control Com., 452 So. 2d 1152 (La. 1984) 
52 L.a. Cost. art. 9, § 1 
53 US Department of the Interior, MD DNR, Wetlands of Maryland, (1995). 
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season."54 They serve as a home for much of Maryland's biodiversity and are an essential part of 

the ecosystem. The most recent ruling on the definition of Waters of the US (WOTUS) only 

protects wetlands adjacent to jurisdictional waters under the Clean Water Act.55 

Michigan Wetland Law provides an example of how more language that establishes natural 

resources protection aims to conserve and protect local wetlands. Michigan Environmental 

Protection Act (Part 17 of the Natural Resources and Environmental Protection Act, 1994 PA 

451) – "prohibits any conduct which is likely to pollute, impair, or destroy a lake, stream, 

wetland, or other natural resources of the state." The Michigan Department of Environmental 

Quality (MDEQ) defines a wetland as: "land characterized by the presence of water at a 

frequency and duration sufficient to support, and that under normal circumstances does support, 

wetland vegetation or aquatic life, and is commonly referred to as a bog, swamp, or marsh."56  

By defining specific boundaries of wetlands to protect, those not adjacent to jurisdictional waters 

are at risk of being exposed to point source pollution and other exploitation forms. The EHRA 

could be a state measure and act alongside the Wetlands and Waterways Protection to protect 

local wetlands not protected under federal law.57 The EHRA would require Maryland to preserve 

and protect the enhancement of the environment's ecological, scenic, and historical values. 

Putting wetlands at threat poses a threat to local waterways, soil structure, land stability, and 

climate change. 

xii. Protection of Wildlife 

The protection of wildlife is the protection of biodiversity and further protecting the environment 

and public health. While both the Lacey Act and Endangered Species Act institute the protection 

of wildlife across the nation, an environmental amendment (the EHRA) could go the extra mile 

to ensure that wildlife protection protects the environment for future generations. In a case in 

Illinois, Glisson City of Marion, plaintiffs argued that Illinois Constitution Article XI Section 2 

 
54 Id. 
55 US Environmental Protection Agency, Navigable Waters Protection Rule Overview, (2020), 

https://www.epa.gov/nwpr/navigable-waters-protection-rule-overview. 
56 Tip of the Mitt Watershed Council, Watershed Regulations, (2020), https://www.watershedcouncil.org/wetland-

regulations.html. 
57 Maryland Department of the Environment, Wetlands and Waterways, 

https://mde.maryland.gov/programs/water/WetlandsandWaterways/Pages/index.aspx. 
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"[e]ach person has the right to a healthful environment" and that "[e]ach person may enforce this 

right against any party, governmental or private, through appropriate legal proceedings" is 

grounds to sue on behalf of the species whose habitat was to be destroyed.58 The courts' decision 

ultimately denied standing to plaintiffs due to the lack of clarity behind "healthful environment", 

mentioning that the protection of endangered species was not within the scope of the right to a 

"healthful environment" and that the wording was not sufficient.  

This disregard for the connection between wildlife and humanity is a primary example of how 

necessary the EHRA can be. With an amendment that acknowledges a person's rights to "the 

preservation, protection, and enhancement of the ecological, scenic, and historic values of the 

environment," it will be much easier to connect environmental health and the impacts on an 

individual species. 

xiii. Green Spaces in Urban Environments  

Green spaces provide a visually pleasing landscape at the very least. They are spaces that can be 

utilized in urban settings that promote environmental health. The ERHA would support installing 

green spaces, allowing the legal standard to aid in allocating funding to promote greenspaces. 

i) “[Green spaces] broadly encompass publicly accessible areas with natural 

vegetation, such as grass, plants or trees [and may include] built 

environment features, such as urban parks, as well as less managed areas, 

including woodland and nature reserves.”59  

Green spaces provide many benefits to public health: opportunities for improvements to human 

physical and mental health, improvement of physical well-being, improvement to air quality, 

improved water quality, mitigate urban heat effects—more benefits than negatives.  

The city of Atlanta is noted for having the most use of greenspaces per person in the United 

States and uses its state regulation, City of Atlanta Code of Ordinances, to promote greenspaces' 

 
58 Glisson v. City of Marion, 188 Ill. 2d. 211, 220 (1999). 

59 L. Taylor and D. Hochuli, Defining greenspace: Multiple uses across multiple disciplines, Landscape and Urban 

Planning, (2016), https://www.sciencedirect.com/science/article/pii/S0169204616302146. 
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instillations.60 The use of greenspaces helps the city abide by the different articles of its 

ordinance; soil erosion and sedimentation control, post-development of stormwater management, 

flood area regulations, riparian buffer requirements, and wetland protection requirements.61 

The EHRA language on the right to a healthy environment would provide support for green 

space installments because greenspaces are proven to promote clean air, water, land, and a stable 

climate. With the EHRA, the state could promote greenspace expansion to continue its duty to 

protect, preserve and enhance the air, land, water, living, and historic resources for the benefit of 

all the people of this state, including future generations. 

xiv. Changing Agencies Directives 

Hawaii’s state constitution gives each person a right to a clean and healthful environment as well 

as the right to due process.  In In re Maui Elec. Co., 141 Haw. 249 the Sierra Club brought a case 

against Hawaii’s Public Utilities Commission.62 The Commission was considering extending a 

power purchase agreement with Maui Electric, who burns coal and various form of petroleum to 

generate power. The Sierra Club filed a motion to intervene in a hearing, to voice the concerns of 

its members who lived near the plant, as well as their organizational goal to decrease the state of 

Hawaii’s dependance on fossil fuels. The Commission denied their request twice, both times 

ignoring the due process claims that Sierra Club presented. The Sierra Club argued that based on 

the fundamental right to a clean and healthful environment, due process entitles them to a 

procedural right to participate in a hearing.  The case came before the Hawaii Supreme Court 

where the court found that “due process under the Hawai'i Constitution provides procedural 

protections to persons asserting the constitutional right to a clean and healthful environment”.63  

Like Hawaii, Article 24 of Maryland’s Declaration of Rights gives the right to due process and 

the proposed EHRA gives a fundamental right to right to a healthful environment.64 If the EHRA 

is adopted, the two principles could establish a procedural protection in cases involving potential 

 
60 Wallace Roberts and Todd, LLC., State of Atlanta's Greenspace, (2008), 

https://www.atlantaga.gov/home/showdocument?id=3808. 
61 Id. 
62 In re Maui Elec. Co., 141 Haw. 249 (Haw. 2017) 
63 Id. 
64 M.d. Const. Declaration of Rights, art. 24 
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to violate the right to a clean and healthful environment. A procedural protection could give 

environmental, public health, and science organizations an opportunity to voice their concerns 

about agency actions that might not have been reviewed in the past, such as a renewing a 

purchasing power agreement.  

xv. The EHRA as a Tool to Fight Expansion of Fossil Fuel Projects 

In a Pennsylvania case, Robinson Township. v. Commonwealth of Pennsylvania, the state’s ERA 

was used to strike down provisions of a law which threatened citizen’s public health and the 

ability of the state to be a trustee.65 In 2012 when the Pennsylvania Oil and Gas Act was 

amended, several disturbing changes were made to the law. Most notably, the amendments 

prohibited any local regulation of oil and gas operations and required statewide uniformity of 

drilling zoning, allowing drilling in agricultural, residential, and commercial zones.66  Several 

Pennsylvania municipalities brought a lawsuit claiming that these portions of the law were 

unconstitutional because they severely limited the duty of the state to be a trustee of natural 

resources. Section 27 Article 1 of Pennsylvania’s Constitution declares the following:67  

 § 27.  Natural Resources and the Public Estate 

The people have a right to clean air, pure water, and to the preservation of the natural, 

scenic, historic and esthetic values of the environment. Pennsylvania's public natural 

resources are the common property of all the people, including generations yet to come. 

As trustee of these resources, the Commonwealth shall conserve and maintain them for 

the benefit of all the people. 

Fracking has been documented to contaminate drinking water resources. The noise of the 

equipment and smell of the chemicals can interfere with the aesthetic value as well. An affidavit 

in the Township case recounts the experience a homeowner had when she leased her mineral 

rights for oil and gas development.68 The well that had supplied her and her neighbors became 

contaminated, the water started to smell like sulfur and contained black sediment. Several family 

 
65 Robinson Township. v. Commonwealth of Pennsylvania, 83 A.3d 901 (Pa. 2013) 
66 Id. 
67 P.a. Const. art. 1 § 27 
68 Robinson Township. v. Commonwealth of Pennsylvania, 83 A.3d 901 (Pa. 2013) 
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pets died from drinking the contaminated water. On the advice of their doctor, her family moved 

after her children started experiencing consistent nosebleeds, headaches, extreme fatigue, lesions, 

muscle pains, nausea, and rashes.69 The townships argued that by preventing them from making 

leasing decisions and from enacting local ordinances, they cannot fulfill their duty as a trustee of 

the state’s natural resources. Pennsylvania argued that municipalities only have power which has 

been given to them by the General Assembly, and by passing this law the General Assembly had 

overridden the obligation to protect state resources that municipalities had under Section 27.70 

The PA Supreme Court found in favor of the townships and declared those portions of the 

amended law unconstitutional, on the grounds that the General Assembly had passed a law in 

direct conflict with the constitutional mandate. The ruling solidified that municipalities have a 

constitutional duty to act in accordance with Section 27, and the legislature cannot annul their 

duty.71  

The EHRA contains elements that also give citizens the fundamental rights to clean air and clean 

water and make the state a trustee of the state’s natural resources. These elements are what led 

the Pennsylvania Supreme Court to strike down the egregious amendments. Maryland’s EHRA 

could potentially be used to strike down laws or aspects of laws which place industry interests in 

direct conflict with the ability of the state to protect, preserve, and enhance its natural resources.  

While Maryland banned fracking in 2017, the state continues to invest in fracked gas 

infrastructure. For example, the Del-Mar Energy Pathway Project and the Chesapeake Utilities 

Project. These projects are planned to go along the eastern shore and will likely supply the 

University of Maryland Eastern Shore (UMDES) and the Eastern Correctional Institute (ECI) 

with natural gas. The Hogan administration has been adamant that supplying these facilities with 

natural gas will help Maryland meet its climate change goals. On December 3rd, the Maryland 

Board of Public Works unanimously approved a key wetland drilling permit.72  

 
69 Id. 
70 Id. 
71 Id. 
72 Christine Condon, Eastern Shore gas pipeline project gets key environmental approval from Maryland’s Board of 

Public Works, Baltimore Sun (Dec. 2, 2020) https://www.baltimoresun.com/news/environment/bs-md-eastern-

shore-pipeline-bpw-vote-20201202-a6lpaj7cpbfknfrvtn2l7q2kji-story.html 
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There are several ways that the EHRA could impact the pipeline project. It might force the state 

agencies to go back and perform further environmental research; it might be able to change the 

scope of state permitting regulations; and it might assure that environmental groups have input 

on what fuel goes in the pipelines (assuming they are built). In successful cases where an ERA 

has forced a state agency to redo a permit, a substantial part of the court’s decision is based on 

the degree to which the agency addressed environmental impacts. The Maryland Board of Public 

Works claims that bringing natural gas to these eastern shore institutions will improve air 

quality. According to the MDE, ECI currently burns wood for fuel, switching to natural gas 

would reduce particulate matter by 99.5%. UMDES uses a mix of propane and fuel-oil to power 

its campus, switching to natural gas would decrease its carbon emissions by 38%. These 

arguments are only looking at the short-term impacts of switching to natural gas, though present 

themselves as arguments supporting public health and the environmental considerations. It is 

possible that the EHRA will allow environmental groups to claim that the state has not fulfilled 

its duty and force the state to redo the permit, but because of the state’s public health-centered 

argument this becomes more complicated.  

While the state did make arguments about public health, these arguments were secondary to their 

primary argument, that the permit is being issued based on the environmental impact of the 

pipelines on the wetlands. In an interview about the permitting decision, state wetlands 

administrator Bill Morgante said that the Board’s choice to approve the permit was based largely 

on a court ruling.73 In Board of Public Works v. K. Hovnanian’s Four Season’s at Kent Island, 

LLC., the Maryland Court of Appeals found that the Maryland Board of Public Works had acted 

incorrectly when considering the broader impact of approving a wetland permit, since the state 

permit regulations indicate that only environmental impact on the wetlands should be 

considered.74  Environmental groups could attempt to bring a case stating that because the 

agencies have a trustee duty under the EHRA, the agencies have a duty to consider the broader 

environmental impact. If the court agrees with this, the permit regulations may have to be re-

 
73 Christine Condon, Eastern Shore gas pipeline project gets key environmental approval from Maryland’s Board of 

Public Works, Baltimore Sun (Dec. 2, 2020) https://www.baltimoresun.com/news/environment/bs-md-eastern-

shore-pipeline-bpw-vote-20201202-a6lpaj7cpbfknfrvtn2l7q2kji-story.html 
74 Board of Public Works v. K. Hovnanian’s Four Season’s at Kent Island, LLC., 443 Md. 199 (Md. Ct. Spec. App. 

2015) 
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written to not conflict with the duties imposed on the state by EHRA. If the Board was required 

to consider the broader environmental impact, they would take the arguments about long-term 

fossil fuel dependance more seriously.  

The EHRA also might be able to create an opportunity for the public to have input on the type of 

fuel that will run through the pipeline. As discussed in an earlier section, In re Maui Elec. Co., 

141 Haw. 249 gave Hawaii’s ERA a procedural right, where it was successfully argued that by 

not holding a hearing on a purchase power agreement, the utilities commission had violated the 

right to a healthful environment.75 Maryland’s EHRA could give citizens the same fundamental 

right. The EHRA could be used to ensure that there is a public hearing on the type of fuel that 

runs through the pipeline. Environmentalists could use the hearing to ask the state to consider 

using “renewable natural gas” which is biogas, which is produced and collected by landfills and 

wastewater treatment plants. While the EHRA might not stop the pipelines, it could open an 

opportunity to get a lower-carbon fuel running through the pipelines.  

 

V. Conclusion 

The addition of the EHRA to Maryland's Constitution can help prevent species destruction and 

degradation of air and water quality. It can help promote renewable energy sources and enable 

the state to protect itself from outside economic interests. The language of the EHRA is 

consistent with that of MEPA. By making environmental preservation, protection, and 

enhancement  a state constitutional mandate, the EHRA can help ensure the protection of the 

environment now and in the future. The EHRA embodies the language and duties necessary to 

protect Marylander's environmental rights, further protecting the environment as a whole. 

Maryland needs this amendment to ensure that public and environmental health remains a top 

priority for the state, regardless of changes in the political winds.   

The analyses demonstrate that the EHRA could affect a variety of state topics in different ways.  

Each addressed topic and the associated predicted impact are below: 

a) State Autonomy: greater autonomy from outside economic interests, state 

environmental laws could have greater protection from federal oversight 

 
75 In re Maui Elec. Co., 141 Haw. 249 (Haw. 2017) 
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b) Renewable Energy: support for sustainable renewable energy development  

c) Beltway Expansion: allow for state jurisdiction to take place of federal overreach, 

further making development account for environmental and climate impact 

d) Chesapeake Bay Health: greater strength in lawsuit against EPA, enhanced 

protection of waterways and need to regard impact on environment for sake of 

human health 

e) Groundwater: greater protection of aquifer and freshwater resources 

f) Air quality: procedural protection could give improved ability to request hearings 

or other public oversight processes  

g) Waste: procedural protection could give improved ability to request hearings or 

other public oversight processes 

h) Wetland Conservation: procedural protection and broader language protects 

broader array of environmental systems including local waterways, soil structure, 

and land stability 

i) Wildlife Protection: procedural protection could better connect the effect of 

species destruction to human life and environmental quality 

j) Green Spaces: legal support to promote healthful environments, including clean 

air, water, and land, a stable climate 

k) Agency Directives: procedural protection could encourage agencies to act in 

greater accordance with public health protection, agencies would have to act in 

accordance with their trustee duty  

l) Fossil Fuel Infrastructure: route to require permit revision when health and 

environmental arguments are absent or when trustee duty is ignored, opportunity 

to broaden the scope of some permits, procedural protection could give improved 

ability to request hearings or other public oversight processes 


